
Your Advance Directive:  A Gift to Your Loved Ones 
 

The holiday season is for most people an opportunity to celebrate family, friends, and life, so it 

may seem a strange time to talk about end-of-life planning.  However, as the year draws to a 

close and people gather with loved ones from near and far, it may in fact be the ideal time for 

many to begin thinking about and discussing their wishes for medical treatment in the event of a 

sudden decline in health.  For the elderly especially, but also for all other adults, it is important 

to take the time to think through your wishes and make those wishes known to your closest 

friends and relatives, who may one day be called on to make decisions for you.  By formally and 

legally recording those wishes in an advance directive, you provide your loved ones with a pre-

cious gift:  a road map that will help to direct the medical decisions they make on your behalf 

and a key to maintaining peace and stability within your family during an emotionally difficult 

time. 
 

Advance directives are legal documents that describe your wishes regarding your future medical 

care decisions.  They take different forms in different states, but generally they include infor-

mation about who will make decisions for you, under what circumstances, and what end of life 

treatment or lack thereof you want.  In Tennessee we use several different advance directives.  

A complete advance directive in Tennessee actually consists of three different documents:  a 

living will, an advance care plan, and a power of attorney for health care. 
 

A living will, which is recognized in all states, is effective only if you are in a terminal condi-

tion or persistent vegetative state from which you are not likely to recover no matter what is 

done.  The living will states whether or not you would wish to have treatment withdrawn to per-

mit a natural death free from pain in such a situation.  In addition, the living will can authorize 

the use or non-use of a feeding tube or other artificial means of providing nutrition and hydra-

tion.   
 

An advance care plan permits you to nominate a health care agent and to clearly describe what 

conditions offer an acceptable quality of life and which conditions you would find unacceptable.  

In addition to terminal illness and coma, which are covered by a living will, an advance care 

plan also addresses states of permanent confusion (e.g. dementia) and permanent dependence in 

all activities of daily living (e.g. paralysis).  For all of these conditions, the advance care plan 

permits you to choose which specific treatments to authorize or withhold, including CPR, life 

support, tube feeding, and newly developed procedures.  The advance care plan also addresses 

your burial or cremation preferences and hospice preferences, and it offers space for you to state 

your additional wishes.  
 

A durable health care power of attorney (HCPOA) identifies your chosen health care agents 

and defines their scope of authority.  While the advance care plan allows for nomination of 

agents, the form provides no detail about their rights and limitations.  The durable HCPOA of-

fers broader authority over personal issues and is not limited to simply medical decisions.  The 

HCPOA tends to be a more powerful and more flexible document because it appoints your ad-

vocate and provides instructions and authority for situations often encountered by people with 

progressive or chronic illnesses, including (but not limited to) choosing a place of residence, 

hiring and firing caregivers and physicians, access to private health information, consenting to 

medical treatment, protecting rights to privacy, making funeral arrangements and anatomical 

gifts, and taking court action if needed.        
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UPCOMING EVENTS 

 

Nov. 18, 5:30—6:30 pm 

“The Power of Life Care 

Planning” 

Swafford Financial Seminar 

Fox Den Country Club 

12284 N. Fox Den Dr. 

RSVP:  865-690-0049 

Click this link to view the fly-

er. 

 

Nov. 20, 11 am—2 pm 

“Technical Aspects of 

CHOICES Qualification” 

Accounting & Financial 

Women’s Alliance (CPAs) 

Rothchild’s 

 
For more information about 

locations and participating in 

events, contact Connie Taylor 

at 951-2410 or 

connie@elderlawetn.com. 

Elder Counselor is a bi-

monthly publication serving 

professionals in elder law, 

senior service providers, and 

caregivers and families of the 

elderly and disabled.   
 

To subscribe to our e-

newsletter, send an e-mail to 

info@elderlawetn.com with 

the subject 

“NEWSLETTER.”  We will 

not share your contact infor-

mation with other parties. 
 

View other archived issues 

on our website:  

www.elderlawetn.com/

newsletter. 

http://www.elderlawetn.com/03/advancedirectivesnpr/
mailto:info@elderlawetn.com?subject=NEWSLETTER
http://www.elderlawetn.com/newsletter
http://www.elderlawetn.com/newsletter
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All three of these documents comprise your advance directive.  Though they all deal with simi-

lar issues, each one serves a discrete function and is a necessary piece of your plan for the fu-

ture.  It is important to ensure that they are compatible with one another and give a clear, uni-

fied picture of how you wish to be treated (or not treated) in particular circumstances.  Re-

member, your family may one day look to these documents to help them make the right deci-

sions on your behalf, so you should do everything necessary to avoid ambiguity or conflicting 

statements among your documents. 
 

Recognizing the need for an advance directive is common sense for most people; most of us do 

not wish to place the emotional and moral burden of making health tough healthcare decisions 

on our loved ones.  Despite this, various studies report that only 20 to 30 percent of people 

nationwide have an advance directive in place.  This may be due to lack of understanding of 

what an advance directive is and how it is used, but it is more likely because most people find 

it extremely difficult to think seriously about end-of-life issues, much less talk to their loved 

ones about such situations.  Most of us prefer to put off those conversations until we are al-

ready in the midst of a crisis.  The problem is that in a crisis situation we may be unable to 

communicate our wishes to our loved ones – and the crisis may come at any time, at any age, 

without warning.  Take, for example, the infamous Terri Schaivo case, in which a very young 

woman was suddenly rendered unable to communicate her wants and needs to her husband and 

parents, setting off a very public and stressful court battle that lasted fifteen years.  Imagine 

how different it would have been for her loved ones if she had, while in good health, prepared 

a package of legal documents – an advance directive – making clear to her family and physi-

cians exactly what kind of medical treatment she would want and what treatment she would 

refuse in just such a situation. 
 

There are many resources for helping you and your family to start thinking and talking about 

end-of-life issues.  The Conversation Project offers starter kits and online resources to help 

broach this difficult subject.  A similar nonprofit organization, DeathWise, offers Wise Con-

versation workshops in some states and provides step-by-step instructions for learning about 

and planning for end-of-life issues.  Engage With Grace is another conversation-starting 

movement which asks all adults to answer five questions about their medical wishes and the 

extent of their legal preparation to make sure those wishes are met.  Many other educational 

and conversation-generating resources are available on the National Healthcare Decisions 

Day website. 
 

Legal and medical professionals also have a significant role to play in helping individuals and 

families to start talking about advance directives.  The March 5th NPR story “The Town 

Where Everyone Talks About Death” illustrates the power of professionals to overcome ta-

boo topics and help people get the care and planning assistance they need.  Thanks to the ef-

forts of medical ethicist Bud Hammes, 96 percent of people in La Crosse, Wisconsin have an 

advance directive in place when they die – leaps and bounds beyond the national average of 20 

to 30 percent.  The majority of people in La Crosse enjoy the peace of mind of knowing that 

their medical wishes will be fulfilled even if they are not able to speak for themselves – and 

they also rest easy knowing that if they are called on to make difficult medical decisions for 

their loved one, they will be guided by that person’s instructions for his or her own care. 
 

Throughout the holidays, as you gather with those you love, take stock of the legal documents 

you have in place and think about the ones you have yet to complete.  Consider how best to 

guide your family and friends in the event that they are asked to make medical decisions for 

you, and think about ways to open the lines of conversation.  Talk to a legal professional to 

help you get started on an advance directive that works with your other planning documents 

and is recognized by your state.  During this time of gift-giving, ask yourself:  what greater gift 

can you bestow on those you love than peace of mind? 
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Welcome  

Jill Shoffner, LCSW 

Care Coordinator 

 

Jill earned her master’s de-
gree in social work from the 

University of Tennessee in 

2001.  She began her career 
as a Care Coordinator in 

2010 by working in one of 

TennCare’s Managed Care 
Organizations.  After gain-

ing four years’ experience 
serving elder adults and 

their families, she joined 

ELET as our second Care 
Coordinator.  As part of our 

firm, Jill assists seniors and 
their loved ones in deter-

mining the best long-term 

care options, getting the 
help they need, and manag-

ing the caregiver burden. 

 
Read more… 

 
 

QUICK LINKS 
 

Elder Law of East Tennessee 

Blog:  Elder Law Insights 

Blog:  Care Conversations 

Contact Us 

http://theconversationproject.org/
https://www.deathwise.org/
http://www.engagewithgrace.com/
http://www.nhdd.org/public-resources
http://www.nhdd.org/public-resources
http://www.npr.org/blogs/money/2014/03/05/286126451/living-wills-are-the-talk-of-the-town-in-la-crosse-wis
http://www.npr.org/blogs/money/2014/03/05/286126451/living-wills-are-the-talk-of-the-town-in-la-crosse-wis
http://www.elderlawetn.com/about-us/jill-shoffner/
http://www.elderlawetn.com
http://elderlawetn.com/blog/elder-law-insights
http://elderlawetn.com/blog/care-conversations
http://elderlawetn.com/contact-us
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Planning for Incapacity:   

Powers of Attorney vs Conservatorship 
 

Nobody wants to imagine a situation in which he or she will be unable to manage his or her 

own finances or health care, but the reality is that as we age, many of us will need assistance 

with these deeply personal matters.  For some people, dementia, mental illness, or other forms 

of disability may create a situation in which the individual becomes either a financial or medi-

cal hazard to him or herself.  If the proper legal planning is not in place, a family member or 

hired professional may have to pursue conservatorship over the disabled person – an arduous 

and often contentious court proceeding that can be very expensive.  On the other hand, if the 

individual in question has carried out thoughtful advance planning measures by creating pow-

ers of attorney for finances and health care, conservatorship proceedings may be avoided and 

the individual’s own wishes may be better enforced. 
 

Conservatorship is a legal process through which a court appoints someone to be the conser-

vator, a type of guardian, of the at-risk individual.  It may be initiated by either the would-be 

conservator or by another party.  Sometimes the court appoints a family member as conserva-

tor, whereas other times a professional, such as a lawyer or financial expert, may be appointed.  

The conservator holds full financial and/or health care rights over the at-risk individual, and 

the individual does not retain rights to control his or her own financial or medical affairs.  The 

goal is that the conservator will control the individual’s risky behavior, such as gross over-

spending.  Obtaining conservatorship over an individual requires clear and convincing evi-

dence of disability, takes at least 45 days to complete (though some cases may drag on for 

years), and generally costs a minimum of several thousand dollars, though the expenses are 

often far greater.  In general, conservatorship is a hassle for everyone involved.  Conserva-

torship does, however, provide a method for controlling risky behaviors.  In those cases where 

risky behavior is a factor, conservatorship is an appropriate and helpful course.   
 

Sometimes the need for conservatorship cannot be foreseen or avoided, but in many cases it 

can be prevented if the at-risk individual has planned well for the future by creating powers of 

attorney.  There are generally two types of power of attorney (POA):  financial and health 

care.  Through a POA, an individual names an agent of his or her choice to oversee his or her 

financial or medical matters.  POAs are wonderfully flexible documents which can be tailored 

to the individual’s wishes.  For instance, for her own convenience the individual may enable 

her agent to sign checks on her behalf even though she has the capacity to do so; on the other 

hand, she may have the financial POA written such that her agent only has check-signing au-

thority in the event that she becomes incapacitated.  POAs are generally quick and easy to ob-

tain, private, cost-effective, and revocable if the individual changes his or her mind. 
 

An individual who has been diagnosed with dementia, mental illness, or some other progres-

sive physical or psychological condition would do well to create his or her POAs as soon as 

possible.  He or she may have the documents drawn up in such a way that the agent has author-

ity to act on his or her behalf immediately or once the condition progresses to the point of inca-

pacity.  A diagnosis of dementia does not prevent an individual from signing a POA as long as 

he or she experiences periods of lucidity, but it is important to act sooner rather than later and 

consult carefully with an attorney and medical professional to ensure that the legal standard of 

capacity is met. 
 

The chart on the following page illustrates the key differences between POAs and conserva-

torship. 
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Welcome 

Emilee Sawicki 

Administrative Assist. 

Emilee joined ELET as an 

administrative assistant in 
June 2014 soon after com-

pleting her bachelor’s de-

gree in Child Development 
a n d  Le ar n i ng  f ro m 

Maryville College.  She as-

sists clients in appointment 
scheduling and document 

delivery, and she helps with 
communications and file 

management within the 

ELET offices.  She enjoys 
interacting with clients and 

helping to make them com-
fortable during their visit to 

the ELET offices. 

 
Read more... 

   

QUICK LINKS 
 

Elder Law of East Tennessee 

Blog:  Elder Law Insights 

Blog:  Care Conversations 

Contact Us 

http://www.elderlawetn.com/services/conservatorship/
http://www.elderlawetn.com/services/elder-law-info/durable-general-power-of-attorney/
http://www.elderlawetn.com/services/elder-law-info/durable-health-care-power-of-attorney-living-wills/
http://www.elderlawetn.com/services/elder-law-info/durable-health-care-power-of-attorney-living-wills/
http://www.elderlawetn.com/about-us/emilee-sawicki/
http://www.elderlawetn.com
http://elderlawetn.com/blog/elder-law-insights
http://elderlawetn.com/blog/care-conversations
http://elderlawetn.com/contact-us
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In some cases, if the POA does not sufficiently limit the risky behavior of a disabled individu-

al, conservatorship proceedings may still be necessary.  However, with carefully written POAs 

in place, the individual maximizes the chances that he or she will retain some autonomy and 

control over his or her financial and medical affairs.  For assistance with either generating a 

POA or handling conservatorship proceedings, contact the offices of Elder Law of East Ten-

nessee.  We can help you create financial and medical POAs that reflect exactly what you 

want, or we will gladly assist you with conservatorship proceedings for an at-risk loved one. 
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Elder Law of East Tennes-

see uses a unique approach 

to Elder Law called Life 
Care Planning.  Attorney 

Amelia Crotwell and Elder 
Care Coordinator Connie 

Taylor, LCSW, work as a 

team to address legal issues 
while designing a compre-

hensive long-term care plan 

that maximizes quality of 
life and independence for 

the older adult. 
 

Caring and planning for the 

future can be burdensome 
and overwhelming, but El-

der Law of East Tennessee 

can help in many ways. A 
consultation with Elder 

Law of East Tennessee is 
your first step toward the 

assurance that only a spe-

cialized Life Care Plan can 
provide. 

  
Call 865-951-2410 or visit 

our website to get started 

today.  Elder Law of East 
Tennessee is conveniently 

located at 903 N Hall of 

Fame Dr., Knoxville, 
TN  37917.  

E L D E R  L A W  O F  

E A S T  T E N N E S S E E  

QUICK LINKS 
 

Elder Law of East Tennessee 

Blog:  Elder Law Insights 

Blog:  Care Conversations 

Contact Us 

POA Conservatorship 

Private & informal Public 

Cost effective (usually about $450-$600)  
Expensive, minimum of about $3000, plus 

annual costs 

Individual chooses fiduciary (agent)  Court chooses fiduciary (conservator) 

Individual (principal) and fiduciary share 

powers  

Legal powers removed from individual and 

placed in conservator 

Does not control risky behavior  Can control risky behavior 

Requires legal capacity to create:  does the 

person understand the nature and consequenc-

es of the act?  (Note:  dementia diagnosis does 

not prevent a person from signing a POA as 

long as they attorney, perhaps in consult with 

physician, determines that the person is lucid 

at the time of signing.)  

Requires clear & convincing evidence of 

disability:  court determines person with a 

partial or full disability needs partial or full 

supervision, protection, and assistance; disa-

bility = mental illness, physical illness or 

injury, developmental disability, or other 

mental or physical incapacity 

Medical evidence not required  
Physician affidavit submitted and can be 

used as evidence 

Customized & flexible - broad or limited, 

many variations to suit individual preferences  

Rigid—all actions require court approval, 

but it should be the “least restrictive alterna-

tive” 

Accountings and bond optional  
Accountings and bond generally required 

every year 

Convenient  Inconvenient 

Anyone from any state can serve as agent  
Requires a TN resident over finances, but 

not for CVS over person 

Quick to obtain  
45 days to months/years of ongoing pro-

ceedings 

Revocable by individual  Undo only with court approval 

http://r20.rs6.net/tn.jsp?e=001AcmYQIk0npJlCMMH9nq8_SfoDbEhcXv2L3khK4tHGZOZOECFiZuUdd_Ca-P7KA8aUESSbMb2ZO5_OtMmcjz52NwrP7fJyYH63-UxoCGDb9uj5d2HHtjgLQ==
http://www.elderlawetn.com
http://elderlawetn.com/blog/elder-law-insights
http://elderlawetn.com/blog/care-conversations
http://elderlawetn.com/contact-us

